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Opening session

Mr. Gregory Leon | Director, Office of Governance & Economic Growth (OGEG),
USAID/Vietnam

08.30 - 08.50 Dr. Vu Tien Loc | President of Vietnam International Arbitration Centre (VIAC)

Mr. Pham Thai Lai | Director of VBCSD/VCCI, General Secretary of PPP

Committee ot National Council for Sustainable Development & Competitiveness
Improvement

Session 01: Overview on Energy & Infrastructure PPP in Vietham
under new PPP legislations & International experience
in Dispute avoidance in PPP transactions

Popular energy & Infrastructure PPP models in Vietham and must-
know changes in new legislation of PPP in Vietham

v o Ms. Vu Quynh Le | Deputy Director General of Department of Public
Procurement, Ministry of Planning and Investment
09.10 - 9.30 Common disputes of PPP projects

Mr. Giang Doan | USAID International PPP Consultant

Q&A
09.30 - 10.00 Moderated by Mr. Vu Anh Duong | Standing Vice President cum
Secretary General of VIAC

Session 02: Dispute avoidance and Resolution methods
for Energy & Infrastructure PPP in Vietham

Practical legal risks in energy & infrastructure PPP projects in Vietham
10.10 - 10.20 Mr. Le Dinh Vinh | Director at Vietthink Law Firm & [P Agent, VIAC's

Listed Arbitrator

Available dispute avoidance & resolutions for PPP projects within the
10.00 - 10.20 legal framework of Vietham — Weighting pros and cons

10.20 - 10.40 Mr. Nguyen Manh Dzung | Managing Partner of Dzungsrt & Associates,
VIAC's Listed Arbitrator, Former ICC Court Member

Q&A
10.40 - 11.50 Moderated by Mr. Vu Anh Duong | Standing Vice President cum
Secretary General of VIAC

11.50 - 12.00 Closing remark
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HOI THAO TRUC TUYEN

PHONG NGUA & GIAlI QUYET
TRANH CHAP PHAT SINH TU

CAC DU AN HOP TAC CONG - TU (PPP)
TRONG LINH VUC NANG LUONG & CO SO HA TANG

THEO KHUON KHO CAC QUY DBINH PHAP LUAT MOI VE PPP TAI VIET NAM
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AONG NGUYEN MANH DUNG

Luéit su diéu hanh Céng ty
Luét TNHH Tu van Déc lap,
Trong tai vién VIAC,
Nguyén Thanh vién

Tda Trong tdi Quéc té (ICC)

ONG VU ANH DUONG ONG LE PINH VINH
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Céng ty Ludt Vietthink,
Trong tai vién VIAC

BA VU QUYNH LE

Phé Cuc truéng
Cuc Quadn ly dau thau,
B6 Ké hoach va Pau tu

Phé Chu tich thudng truc
kiém Téng Thu ky,
Trung tadm Trong tai
Qudc té Viét Nam (VIAC)
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Phién O1:

Tong quan vé hop tdc cong — tu (PPP) trong linh vuc
N&ng luong & Co s& ha tang tai Viét Nam — Cdp nhdt
quy dinh phdp ludt mai va Kinh nghiém qudc té vé
ohong ngua rui ro phat sinh trong cac giao dich PPP

Phién 02:

Phong ngua va Gidi quyét tranh chdp phdt sinh t cdc
du an PPP trong linh vuc Nang lucng &

Co s& ha tang tai Viét Nam




CHUONG TRINH DU KIEN

Phat biéu khai mac

08.30 - 08.50

Mr. Gregory Leon | Giadm doc, Van phong Quan tri & Phat trién kinh té
(OGEG), Co quan Phat trién Qudéc té clia Hoa Ky (USAID) tai Viét Nam

TS. VU Tién Léc | Chu tich Trung tdm Trong tai Quéc té Viét Nam (VIAC), Bai
biéu Qudc hoi, Uy vién Uy Ban Kinh té clia Qudc hdi (Khoa XV)

Ong Pham Thdi Lai | Trusng ban Van phong Doanh nghiép phdt trién bén
viing VCCI, Tong thu ky Uy ban hop tac codng tu - HOI dong qudc gia vé phat
trién bén ving va Nang cao ndng luc canh tranh

Phién 01: Tong quan vé hop tac céng — tu (PPP) trong linh vuc Nang luong & Co sé ha tang
tai Viéet Nam - Cap nhat quy dinh phap luat méi va Kinh nghiém quéc té vé phong ngua rui ro

phat sinh trong céac giao dich PPP

Cac md hinh PPP kiéu mau vé ndng luong va co sé ha tang va nhiing
thay doi quan trong trong khung phap ly vé PPP tai Viét Nam

P30 C e Ba Vi Quynh Lé | Phd Cuc trusng Cuc Quan ly ddu thau, B K& hoach
va Bau tu
09.10 — 9.30 Mot s6 tranh chdp thuong gap trong cac du an PPP
: ' Ong Giang Doan | Chuyén gia qudc té vé PPP clua USAID
Hoi dap p :
09.30 - 10.00 Diéu phdi b&i Ong Vi Anh Duong | Phd Chu tich thudng truc

kiém Tong Thu ky, Trung t&m Trong tdi Quéc té Viét Nam (VIAC)

Phién 02: Phong ngua va Gidi quyét tranh chd@p phat sinh tu cac du an PPP
trong linh vuc Ndng luong & Co sé ha tang tai Viét Nam

Pbiém qua mét sé rui ro phdap ly trong thuc tien trién khai cdc du an
PPP vé nang luong va phat trién co sé ha tang tai Viét Nam

IR Ong Lé Pinh Vinh | Gidm déc Coéng ty Luat Vietthink, Trong tdi vién
VIAC
Cac phuong thuc phong ngua va gidai quyét tranh chdp phat sinh tu
Hop dong déi tac cong tu trong khudn khé phdp luat Viét Nam — Pdanh

10.00 - 10.20 gid nhung thudn lgi va tré ngai c6 thé gap phai

10.20 - 10.40 Ong Nguyén Manh Dung | Ludt su diéu hanh Coéng ty
Luéit TNHH Tu van Boc lép (Dzungsrt & Associates), Trong tdi vién VIAC,
Nguyén Thanh vién Toa Trong tai Quobc té
Hoi dap 1 '

10.40 - 11.50 biéu phdi bdi Ong Vi Anh Duong | Phd Chu tich thudng truc
kiem Tong Thu ky, Trung t&m Trong tai Quéc té Viét Nam (VIAC)

11.50 - 12.00 Bé mac
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KHUNG PHAP LY HIEN HANH VE PPP
CAC MO HINH PPP KIEU MAU

VE NANG LUQNG VA CO SO HA TANG

Ba VU QUYNH LE
Pho Cuc truong Cuc Quan ly Pau thau
B6 Ké& hoach & Dau tu

i NOI DUNG

01 T6ng quan vé khung phap ly
PPP hién hanh

02 Mot s6 diém méi caa
khung phap ly PPP hién hanh

03 Hop dong PPP va cau tric
hop dong kiéu mau vé nang leong
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Toéng quan vé khung phéap ly

PPP hién hanh

‘.‘
viETA

S @ 1. Khung phap ly vé PPP: Qua trinh phat trién

Nghi dinh 77/CP (1997) vé& BOT dbi v6i NDT trong nudc
1997

- 2007 7 \ohi dinh 78/2007/ND-CP v& BOT, BTO, BT

Nghi dinh 108/2009/ND-CP vé& BOT, BTO, BT

i dinh 15/2015/ND-CP vé PPP
inh 30/2015/ND-CP v& Iya chon nh

Nghi dinh so .
63/2018/ND-CP vé PPP Nghi dinh so6
25/2015/ND-CP

v& lya chon nha diu tu

26/11/2021
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[rﬁ 2. Khung phap Iy hién hanh vé PPP

Luat Luat Quan Luat LUAT PPP
Xay Iy sirdung || Piutu (C6 higu lye tir
dung tsc cong 01/01/2021)

Nghi dinh sb ; Nghi dinh s
69/2019/ND-CP Nghi dinh so 28/2021/Nb-CP
L s 35/2021/ND- hwéng din co
quy dinh vé thanh p x X A a1,
todn tai sin cong CP hu'o’nAg dan che vé quan ly
cho dur &n BT chung vé PPP tai chinh dy an
: PPP
” ~
- ~
7 ~
Thoéng tu Thong tu
huéng din cla Bo
cita cac By KH&DT
THONG GT, XD, CT, hu(mg dan
U YT, GDDT, mau
NN&PTNN, HSMST,
TT&TT HSMT

Cl VIANC vme

Centre
VIETNAM CHAMBER

VIETNAM INTERNATIONAL
OF COMMERCE & INDUSTRY

ARBITRATION CENTRE

02

Mot s6 diém méi caa
khung phéap ly PPP hién hanh
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""5“’":“[? 1. Piém méi cia Luat PPP va Nghi dinh 35/2021/ND-CP

1. Linh vue dau tu: Khu biét linh vuc, tap trung nguén luc
2. Quy md dau tu: Hudng toi dy 4n c6 quy mo du 16n

3. Von nha nuée trong du an PPP: Sir dung diing muc
dich, quan ly hiéu qua

4. Quy trinh, hinh thirc lya chon nha dau tu

5. Co ché chia sé phan ting, giam doanh thu

wlle
VJ-E-IE”'!“’? 2. Linh vue dau tw PPP

Thuy lol, cung cap nudc
sach, thoat nudc va xu ly
chat thai

Giao thong ‘
van tai ! S i »:9
Y18, ®
gido duc - dao tao
Ha tang cong nghe =
thong tin

Piém méi:

1. Khu biét linh vuc

2. Tap trung ngudn liyc dé thuc hién cac linh vyuc nhét dinh; tranh dau tu tran lan gay rai
ro & cép do quéc gia

3. Thuc déy phét trién kinh té - x& hoi cua dit nude va nang cao chét lrong doi séng cia
nhén dan 8

26/11/2021
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vzg.g:r.ﬁ 3. Quy mé dau tw PPP

Toi thiéu 100 ty
D vt dydn & dia ban 0
diéu kién kinh té - xa hoi
khd khan, dac biét kho
khan trong finh vucy t€,
gido duc- dao tao.

QUY MO DAV TU

Téi thidu 200ty

9
9
whe ﬁ
ViEK ~ 3 A 3A
T 4. Linh vue va quy mo dau tu PPP
* Duong bo
Giao thong * Buongsat

TMBT t6i thiéu 1500 ty * Dudng thity ndi dia
» Hang hai
» Hang khong
nang luong tai tao
nhiét dién than

Ning lugng nhiét dién khi (bao g6111 ca khi ty nhién hoa
TMBT t6i thiéu 1500ty < ii(?‘}gl’ I;Nf{)
Trir NLTT tir 500 ty ¥ T’ nhin
ludi dién
trir cac treong hop Nha nude doc quyén
theo quy dinh cua Luat Dién luc
Y gé’ (co so kham chita bénh; y té du phong;
kiém nghiém)
A ~ L Ae E
Hgbtang xa hg} Gido duc dao tao (co s¢ ha tiing, co sO vat
TMBT toi thiéu 100 ty chat, trang thiét bi phuc vu hoat dong gido
duc - dao tao va gido duc nghe nghi¢p)
10

10
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VIET!

wﬁ 5. Linh vie va quy méd diu tw PPP

Ha ting cip nuée
TMBT tbi thiéu 200 ty

* linh vuc thuy loi;

« cung cip nudc sach, thoat nude
* xu ly nudc thai; xu ly chat thai

* ha tang thong tin so0, kinh te so;
* hién dai hoa cong ngh¢ thong tin trong cac

Ha ting CNTT
TMBDT t6i thiéu 200 ty

co quan Dang va Nha nudc;

« tng dung, phat trién céng nghé thong tin,
co s0 dir liéu, trung tam dit licu;

« c4c nén tang, tmg dung, dich vu qubc gia
dung chung;

* an toan, an ninh mang;

* hé théng ung dung, dich vu phuc vu nguoi
dan va doanh nghié¢p;

« ha tAng cong nghé thong tin va vién thong
(ICT) cho d6 thi thong minh

1

11

“I
VIETHAM

uﬁ 6. Von nha nwée tham gia thye hién du 4an PPP

Luat PPP

1. Vén g6p cua Nha nuée

- Pé hd trg xay dung cong trinh nhim dam
béo tinh kha thi tai chinh

- Pugc bd tri tir ngudn vén diu tu cong
hodc tai san cong

2. Von nha nwéc thanh todn cho doanh
nghiép du an PPP cung cip san phim,
dich vu cbng dugc st dung trong hop
dong BLT, BTL trén co so chét lugng san
phém, dich vu cong dugc bb tri tir ngudn
vén nha nuéce trong dy 4n PPP va ngudn
vén hop phép khéc theo quy dinh cua phép
luat.

Phin Nha nuée tham gia trong du 4n PPP

Vén hd tro xay
' dung cong trinh

b chis

/ chi i

Chit vl hand
\
fommg—
Thei ki xy Thir! ky win banh
dung
Mg chivin

Thanh toan cho

ol ad tée W
|’ nhin

BTL, BLT

Thanh ioan mén kenf thank toan dan nhat

3. Vén nha nudc bdi thuong, giai phéng
mit bang, hd tro, tai dinh cu; hd trg xay
dyng cong trinh tam dugc bd tri tir vén
déu tu cong theo quy dinh cua phép luat
vé déu tu cong.

- N
— e —
e e e O

Gt hanh
S — =
Thizi ki way Thri ky win frnk
dung 12

12
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r@ 7. V6n nha nuéc tham gia thyc hién dy 4n PPP

Luit PPP

« Diéu 69

Ty 1¢ vén nha nuée tham gia du 4n PPP khéng qua 50%
tong muc dau tu cta du &n. D6i véi du &n ¢d nhiéu du
an thanh phan, trong d6 c6 du an thanh phan dau tu theo
phuong thirc PPP thi ty 1¢ vén nha nudc quy dinh tai
khoan ndy dugc xac dinh trén tong mic dau tu cua du
an thanh phan do.

13
F whe |/
@ 8. Von nha nwéc tham gia thuce hién du an PPP
Nguén bé tri
- Vén dau tu cong
- Huy dong t6i da cac ngudn luc chudn bi dy 4n
Nguon bo tri
- Vén déu tu cong theo quy dinh cia phap luat vé dau tu cong;
- Gia tri tai san cong theo quy dinh cuia phap luat vé quan ly
va st dung tai san cong.
Co ché 1: Téch thanh tiéu du an trong dy &n PPP. Co ché 2: B4 tri vao hang muc cu thé theo
Viée quan ly va sir dung vén nha nude duoc thyc ty 18 va gié tri, tién do va diéu kién quy
hién theo quy dinh ciia phap luat vé& dau tu cong; dinh tai hop déng.
on NN ha dau t Lo X
VO;n Nha dal.{ v Hoa chung von gép cia NN va
dau tu thuc hién vén ciia nha diu tu dé diu tu 80 km
20km 60 km
Tuyén dudng A Tuyén duong A 1
14
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@ 9. Quy trinh lwa chon nha dau tw

1. Lya chon danh 2. Chuan bi Ira 3.T6 chirc lya
sach ngén (néu co) chon nha dau tu chon nha dau tu
6. Dam phan, hoan 5. Trinh, tham

thién, ky két hop dinh, phé duyét va 4. Danh gia hd so

ddng, cong khai | cong khai du thau

' théng tin hop dong . KQLCNT

Quy dinh v& lua chon nha dau tu dy an PPP 1in d4u dugc tich hop tai mét van ban quy
pham phap luat vé PPP, bao dam tinh thong nhat, chinh thé va tinh lién tuc cta quy
trinh thyc hién mot du &an PPP; dong thoi, thay the LCNDT du &n PPP hién dang quy

dinh tai Luat Dau thau 1
15
J IF T‘vlﬁM
10. Hinh thirc Iya chgon nha dau tu
Hinh thirc
LCNDT
|
[ | | 1
: . Luwa chon NPT
Pau thau rong rai Pam phan canh tranh Chi dinh NDT trong truong hop
dac biét
Khong han ché || Co khong qua 03 NDT .
s0 lugng dap tng Quoc phong, an
| ninh quoc gia, .
bao vé bi mét nha L—| TLCP xem xét,
q quyét dinh
nude
| Du an tmg dung cong
nghé cao
Dy 4n can phai
LCNBDT ngay deé thay
— thé dé dam bao tinh
| Du én tng dung cong lién tuc trong qua trinh
nghé maoi thyc hién dy an PPP
16
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S réll. Xac dinh hinh thic lwa chon nha dau tw

DTRR qu(‘)c,té' c0 so tuyén: tir 06 nha dau tu va it
nhat 01 nha dau tu nudc ngoai

— DPTRR trong nude c6 so tuyén: tir 06 nha dau tw
DPau thau rong
rai

DTRR quéc té: c6 dudi 06 nha dAu tu; it nhat 01
nha dau tu nudc ngoai

Khao sat quan

tAm DTRR trong nudc: ¢6 dudi 06 nha dau tu

i

Du an ung dung cong ngh¢ cao, cong nghé
(KHONG QUA KHAO SAT)

Dam phan canh
tranh

4 du an g(uét hién yéu tb dic biét cin 4p dung gidi )
phap d6i méi sang tao nham thyc hién nhanh, tiet
kiém nang luong, bao vé moéi truong c6 khong qua

Viéc khao sat quan tam thuc hién
03 nha dau tw dap ung yéu cau

trong qua trinh 1ap bao céo nghién

ctru kha thi
-> muasamcong.mpi.gov.vn Bl luo TV'ND 35/CF

17

"'ra 12. Khao sat sw quan tam ciia nha dau tw

Trinh ty khdo sat sy quan tdm ctia nha dau tu duge thuc hién

toan bo trén Hé théng mang d4u thau quéc gia

+ Thong bao khao sat dugc mau héa tai Phu luc IV Nghi dinh
35/CP

+ Nha déu tu quan tim dang ky trén Hé thong mang d4u thau
qudc gia

+ Két qua khao sat 1a co sé dé co quan c6 thim quyén xac dinh

hinh thtrc lya chon nha dau tu (trong nudc, quéc té, so tuyén,

khong so tuyén)

18

18
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@ 13. Co ché chia sé phan ting, giam doanh thu

(i) Chinh phu cam két chia sé v6i nha dau tw, doanh nghiép du an
khéng qua 50% phan hut thu gitra doanh thu thyc té va doanh thu
cam két tai hop ddng;

(ii) Nha d4u tur, doanh nghiép du &n cam két chia sé véi Chinh phit
khong thap hon 50% phan ting thu giita doanh thu thuc té va
doanh thu cam két tai hop dong.

Dong luc cho NPT thyc hién du an,

> ton trong co ché thi trudng

NBT | Doanh thu thyc té

50%
Chia — Néu tang thu
sé lgi Vot qué 25% NDT ]
ich CP | B A ) 50% Chia
50 % Néu hut thu [

e [ T
vuot qua 25% o
J “Doanhthuthuc € s
Chinh pht ddng hanh véi nha dau tu 19
19
VIET::I’-‘ 4 1
R @ 14. Co che chia sé phan ting, gidm doanh thu

Piéu kién ap dung chia sé phan giam ] 00

Du 4n ap dung loai hop ddng BOT, BTO,
B
doanh thu _‘

Thay déi v& quy hoach, chinh séch, phap

Xéc dinh tai Y ol Vs ich, C
luat c6 lién quan lam giam doanh thu

quyét dinh chu
truong dau tu

l Hang nam Da thuc hién diy du cac bién phap vé dicu
|| chinh muc gid, phi san pham, dich vu

Co quan tai chinh cong, diéu chinh thoi han hop dong nhung
c6 thim quyén van khong dam bao mirc DT t0i thiéu

ba dugc kiém toan nha nudce thuc hién

INFEEE U mgiie kiém toan phan giam doanh thu

sach TW/dia phuong

20

10
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Hop dong PPP va cau tric
hop dong kiéu mau vé nang lwong

21

‘.‘ 1
"i”“ﬁ 1. Céc loai hgp dong du an PPP

(Luat PPP — Diéu 45)

H(.)'p dﬁng hon h(_)'p: V Dy 4n ap dung loai hop ddng BT chua

. R . , , . dugc phé duyét chi trwong dau tu thi
Dirng trién khai Dw an BT méi dimg thye hién k& tir ngay 15 thing 8
niam 2020.

22
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wirtmﬁ 2. Noi dung co bin hgp dong du 4n PPP

Phu luc VI Nghi dinh 35/CP ban hanh hgp dong miu
dv 4n PPP

Céc Bg, nganh ban hanh huéng dan vé hgp dong trong linh
vuc ctia minh phu trach

Khong ap dung loai hop dong thdng qua co
ché thu phi tryc tiép tir nguoi su dung: Doi

voi du &n Cai tao, ndng cap, mo rong, hién
dai hda, van hanh, kinh doanh cdng trinh,
h¢ thong co so ha tang san CO.

23

\"IF!'NhH

ﬁ 3. Sira doi hop dong dyu an PPP ( Piéu 50 Luat PPP)

] Trinh tu sira dbi
Truong hop xem xét * Vian ban dé nghi sira
stra doi doi
- Bitkhi khang * Bam phan
* Hoan c:itph ;[hay d6i co ban . Ky phu luc HP
 Thay d6i vé quy hoach,

chinh sach, phap luat
« Pidu chinh mot trong céc Truong hop stra doi hop

bén ky két hop dong ddng din dén cAc truong
« Biéu chinh thoi han hop [P g o

ddng hop phal‘l di€u chinh chu
» Truomg hgp khic thudc truong dau tu quy dinh tai

thdm quyén cia CQKKHD khoan 1 Piéu 18 Luat PPP,

can phai thuc hién thu tuc
diéu chinh chu truong theo
quy dinh ctia Luat nay

24

26/11/2021

12



Do céc bén thoa thuan cén ci
vao quyet dinh phe duyét du
4n va két qua LCNDT

Truong hop diéu
chinh thoi han hgp

Thoi gian diéu chinh khong vuot
qué thoi han giao dat, cho thué
dat; khong lam thay doi cac noi

dung khac cia QPCTDT

Cham hoan
thanh xay dung

o Phia Nha nuéc
hodc gian doan

dinh chi du an,

van hgnh do trir truong hop
hoan canh thay do 13 caa

doi (’:()‘;ball Xu(_)“[ DNDA
qua tam kiém
soat

Chi phi gia taing
phat sinh do yéu
cau cua
CQCTQ,
CQKKHD va
can gia han dé
thu hoi chi phi
nay

giam doanh thu

Thay d6i vé

quy hoach,

chinh sach,
phép luat lam

Doanh thu tang|
tir 125% tré
Ién so v6i DT
trong phuong
xuong dudi an tai chinh
75%

25

"-'F-"i“!-‘ ﬁ 5. ChiAm dit hop ddng dw an PPP truéc thoi han (Diéu 52 Luit PPP)

* Dy 4n bi anh hu'ong boi su
kién bat kha khang ma cac bén
da thuc hién cac bién phap
khéc phuc nhlmg khong bao
dam vigc tlep tuc thyc hién
hop ddng du an PPP;

* Vi loi_ich guoc gia; bao dam
yéu cau vé quoc phong, an
ninh quoc gia, bao v¢ bi mat
nha nudc;

* Khi doanh nghi¢p du 4n PPP
mat kha nang thanh toan_theo
quy dinh cua phap luat vé pha
san;

* Khi mét trong cdc bén trong
hop dong vi pham nghiém
trong viéc thuc hi¢n cdc nghia
vu quy dinh tai hop dong;

» Truong hop khic do hoan
canh thay doi co ban theo quy
dinh ctia phdp luét ve dan su,
cdc bén ky két hop ddng thoa
thuan vé chdm dut hop dong.

« Mot trong céc bén cua
hop dong cO van ban_ dé
nghi cham dut hop ddng
du &n PPP trudc thoi han,
trong do néu rd nguyén
nhan dan dén phai chim
dut hop ddng trudc thoi
han;

Céc bén thoa thuan vé
dleu kién chédm dit hop
ddng du &n truée thoi
han;

Céc bén thuc hién thu tuc
thanh ly horp dong theo
quy dinh tai Diéu 68 cua
Luat PPP.

» Tryong hop du an PPP phai
cham dit hop dong trude thoi
han do co quan ky két hop
dong vi pham nghiém trong
vige thuc hi¢n nghia vu hop
dong, viée chi tra bdi thudng
cho nha dau tu, doanh nghiép
du an thyc hién nhu sau:

. a) Hinh thanh dy 4n sir dung
von dau tu cong. Trinh ty phé
duyét quyet dinh chu truong
dau tu va quyet dinh dau tu dw
an thyc hi¢n theo quy dinh cta
Luat Pau tu cong;

« b) Sir dung dy phong von dau
tu cong;

+ ¢) Ngudn vén hop phap khac.

* 3. Thu tyc va kinh phi mua lai
doanh nghi¢p du an PPP thuc
hién theo quy dinh cua phap
luat vé quan ly, st dung von
nha nude dau tu vao san xuat,
kinh doanh tai doanh nghi¢p.

26
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6. Phap luat diéu chinh hop ddng dw 4n PPP

Luat
PPP

(Piéu
55)

Hop ddng du an PPP va cac phu luc hop
ddng, c4c van ban co lién quan khac duoc
ky két gitta co quan nha nuéc Viét Nam
v6i nha dau tu, doanh nghiép du an PPP
dugc diéu chinh béi phap luat Viét
Nam. Poi voi nhimg van dé phéap luat
Viét Nam khong co quy dinh, cac bén co
thé thoéa thuan cu thé trong hop dong du
an PPP trén co so khong dwee trai voi
cac_nguyén tic co ban cia phap luit
Viét Nam.

27

e (P

7. Giai quyét tranh chép

Luat
PPP

(Piéu
97)

- Co quan, to chirc giai quyét tranh chap: Trong tai
Viét Nam; Toa an Viét Nam; Trong tai nudc ngoai;
Trong tai qudc té; Trong tai do cac bén tranh chap
thoa thuan thanh lap.

- Tranh chép giita cdc co quan Nha nudc, nha dau tu,
doanh nghiép du an PPP trong nuéc duoc gidi quyét
tai Trong tai Viét Nam hodc Toa an Vi€t Nam.

- Tranh chip giita cac co quan Nha nudc, nha dau tu
nudc ngoai, doanh nghiép du 4n PPP do nha dau tu
nudc ngoai thanh 1ap duge giai quyét tai Trong tai
Viét Nam hodc Toa an Viét Nam, trur truong hop co
thoa thuan khac tai HD hoic didu udc qudc té ma VN
la thanh vién c6 quy dinh khéc.

28

26/11/2021
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5{"@ 8. Cau tric hop dong dw an PPP

Nhom hgp dong thu phi true
tiép tir nguoi sir dung hoic tb
hu ié

Cong ty du an
(SPV/SPC)

Chinh phit

Nhém hgp dong Nha nuée
thanh to4n trén co sé chit
1 an phim, dich

Cong ty du an
(SPV/SPC)

29
wbe ﬁ
gk X ., X , A~ N
e 9. Cau trdc hop dong dw an PPP thong thwong
[ CQCTQ/UBND
js]
chi %
e o
thich: K]
[=%
E
Nha dau Bén Cho
Thoa thuan tu/Doanh Vay
truc tiép nghiép du an
Nha thiu
EPC
30
30
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ﬁ 10. Céu tric hop dong dw an PPP niing lrong

m UBND dia
bao tiéu phuong

Cha Y
thich: g \
% = Y
' g bai ly bao
dam thuc
Nha dau hién hop
_ _________________ tu/Doanh dong
Thoé thuan nghiép du an vay
tryc tiep Cée bén cho
vay hop vén
Nﬁha t}\lau Nha thu Nha cung cip
van hanh EPC hien Lié
0&M nhién liéu
31
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Overview of the current

PPP legal framework

“:glmﬁ 1. Legal framework for PPP: Development process

Decree No. 77/CP (1997) on BOT for domestic investors
1997

2007 ',
/_\’ Decree No. 78/2007/ND-CP on BOT, BTO, BT
Decree No. 108/2009/ND-CP on BOT, BTO, BT

2009

Decree No. 15/2015/ND-CP on PPP
and Decree No. 30/2015/ND-CP on the selection of investors

63/2018/ND-CP Decree No. Law of PPP
on PPP 25/2015/ND-CP aw oL
. come into
on the selection of force
investors

26/11/2021



ra 2. Current legal framework for PPP

(T iPP f]Eav: Construction Law on management and Law on Public
LAW ]anilaer;OIeCZO.;;) Law use of public property Investment
Decree No. Decree No. Decree No. 69/2019/ND-
28/2021/ND-CP 35/2021/ND-CP CP (Regulation on
(Take effect on Mar (Take effect on Mar paymergts for BT
26, 2021) 29, 2021) projects)

from the line- )
R Circular on
ministries on the
B Investor
form for investor N
. Selection
selections

CIRCULAR Guiding
Circular

E Guiding Circular Guiding

VECl VINC VvMe i

VIETNAM CHAMBER VIETNAM INTERNATIONAL
OF COMMERCE & INDUSTRY ARBITRATION CENTRE

Some new points of

the current PPP legal framework

26/11/2021



"'”“”r New points on PPP Law and Decree 35/2021/ND-CP

1. Investment sector: Separating sectors,
concentrating resources

2. Investment scale: Towards a large
enough project

3. State capital in PPP projects: Using for
the right purposes, managing effectively

> 4. Process and form of investor selection

5. Mechanism of sharing increase and decrease
revenue

ve%r 2. PPP Investment sectors

Irrigation, clean water
supply, drainage and

Transportation
wasle treatment

Healthcare, \ Electric grld
Education \ power plants

IT Infrastructure

New points:

1. Segregating sectors

2. Concentrating resources to implement certain sectors; avoiding
rampant investments that pose risks at the national level

3. Promoting the socio-economic development of the country and
improving the quality of life of the people

26/11/2021



‘”E’E"“ﬁ 3. Investment scale of PPP

INVESTMENT SCALE

$4.3 million
Minimum

For projects at provinces
that have difficult socio-
economic conditions,
especially in healthcare,
education and training
sectors.

$8.6 million

Minimum

9
9
b .
VER ﬁ 4. PPP investment sector and scale
r
*Roads
Transportation *Railways
. a jaterways
Minimum of 6.2 Mil < Inland waterways
®Seaports
e Airports
- P e
*Renewable energy
¢ Coal thermal power
Energy *Gas thermal power (including liquefied
. ] natural gas - LNG)
Minimum of 66.2 Mil
*Nuclear power
Except Renewable energy g
from 22 Mil * Power grid
s except for cases where the State monopolizes
according to the provisions of the Electricity
Law
e Health (medical examination and treatment
L establishments; preventive medicine; testing)
Social infrastructure : -
o ) ¢ Education and training (infrastructure,
Minimum of 4.4 Mil facilities, equipment serving education -
training and vocational education activities)
10

10
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5. Linh vuc va quy mo dau tu PPP

Water supply
infrastructure

Minimum of 8.8 Mil

eIrrigation field;

* Clean water supply, drainage
* Wastewater treatment; waste treatment

Information technology
infrastructure <

Minimum of 8.8 Mil

11

[? 6. State capital in PPP projects

Law on PPP

1. Contributed capital of the State

- To support the construction of works to
ensure financial feasibility

- Arranged from public investment capital
or public assets

- Not apply to BT contracts

2. State capital paid to PPP project
enterprises  which  provide public
products and services used in BLT and
BTL contracts on the basis of the quality
of public products and services allocated
from the state capital in the PPP projects
and other lawful capital sources as
prescribed by law.

3. State capital for compensation, ground
clearance, support and resettlement; support
construction of temporary works is allocated
from public investment as prescribed by the
Law on Public Investment.

-

State contribution to PPP project

Capital supporting
[ construction works

Actual
| level of
b ‘ capital use

Capital
use

of private
partners Operating use

|8 = .
e

Constructing stage Operating stage

Level of

ca;ﬁ:. use Payment for BTL, BLT
of private contracts

partners

Annuity/Unitary payment

Operating use

Constructing stage Operating stage

12

26/11/2021
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e r@ 7. State capital contribution to PPP project

Law on PPP

« Article 69

The percentage of state funding participating in a
PPP project must not exceed 50% of the total
investment of the project. For projects with
multiple component projects, including PPP
component projects, the state capital ratio
prescribed in this clause shall be determined on
the total investment of such component projects.

13

"r@ 8. State contribution to PPP project

Source
- Public investment capital
- Maximize project preparation resources

Source

- Public investment capital under the Law on Public
Investment;

- The value of public properties as prescribed by the law on
management and use of public properties.

Mechanism 1: Separation into subprojects in PPP Mechanism 2: Arranging into specific
projects. The management and use of state capital items according to the rate and value,
comply with the law on public investment; schedule, and conditions specified in the
contract.

State ,

Investmen _ Investors” Mixing state contributed capital and
funding implementation . y .
investors’ capital to invest 80 km
20km 60 km
Route A Route A 1

14



'*-'E:I?:f?ﬁ 9. Process of selecting investors (Article 28)

(if any)

1. Short-listing bidders

contract

6. Negotiation,
completion, signing the
contract, publishing

2. Pre-selection

investors

3. Organization of the
selection of investors

5. Report, verification,

approval and
announcement of the
result of contractor

selection.

4. Evaluation of the bid
envelope

Regulations on the selection of PPP investors for the first time are integrated into a
legal document on PPP, ensuring the consistency, integrity and continuity of the
process of implementing a PPP project; at the same time, replacing the PPP investor
options as currently prescribed in the Law on Bidding.

15

15
whe
ViETNAM : :
R @ 10. Form of investor selection
Form of
investor
selection
[ I | ]
- - Selection of
S i : Designation of : : :
Open Bidding Competitive Dialogue i a——, investors in special
cases
Unlimited No more than 03
quantities investors National defense,
| national security, Prime Minister
protection of considers and
state secrets decides
High-tech application
project
The project needs to
select investor
immediately for a
— replacement to ensure
New technology continuity in the PPP
application project project
16
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’ra 11. Determining the form of investor selection

innovative solutions to quickly implement, save
energy and protect the environment have no more
than 03 investors meeting the requirements.

Appendix IV Decree 35/CP

The Request for EOI carried out

during the preparation of the
feasibility study report->
muasamcong.mpi.gov.vn

Decree International open bidding with prequalification:
from 06 investors and at least 01 foreign investor
_ Domestic open bidding with prequalification: from
06 investors
Open bidding
International open bidding: there are less than 06
% investors; at least 01 foreign investor
= J
Request for = Domestic open bidding: there are less than 06
EO <z investors
=)
| —— <,
=
% High-tech application project, technology
S (NOT THROUGH REQUEST FOR EOI)
Competitive _ .
Dlalogue Projects with special elements that need to apply

17

"[fa 12. Request for Expression of Interest (REOI)

* The order of REOI’s interest is carried out entirely on the
National Procurement Network

» The REPI notice is sampled in Appendix IV of Decree 35/CP

* Interested investors register on the National Procurement
Network

» The REOI results are the basis for the competent authority to
determine the form of investor selection (domestic,
international, pre-qualification, non-pre-qualification).

18

18
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ﬁ 13. The sharing mechanism of the revenue increase and decrease

Government.

The
investors

50% Actual revenue

The motivation for inv

(i) The Government commits to share not more than 50% of the
revenue decrease between the actual revenue and the revenue
committed in the contract with investors, project enterprises;

(if) The investor, the project enterprise commits to share not less
than 50% of the revenue increase between the actual revenue
and the committed revenue in the contract with the

rs to implement

projects, respect market mechanisms

----- |

Benefit I e revee The
sharing The '| exceeds 25% | investor s
If the revenue 50% Risk
Government decrease I hari
50 % exceeds 25% sharing
"""""""""""""" The
l Actual revenue Government
50 %
The Government accompanies with the investors 19
19
VIET::; - - -
-s-w:ﬁ 14. Mechanism of sharing revenue increase and decrease

Conditions for application of revenue |
reduction share

Determined in the
decision on
investment polic

l Every year

Competent
financial authority

budget reserve

The project applies the type of contract
BOT, BTO, BOO

| Changes in relevant planning, policies and|

laws reduce revenue
|

Fully implemented measures to adjust
prices, charges for public products and
services, and adjust contract terms, but the
minimum revenue is still not guaranteed.

Source: Central/local —

Has been audited by the state audit of
revenue reduction

20

26/11/2021
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03

PPP contract and
model contract for energy

21

(@ 1. Types of PPP contracts (Article 45 PP Law)

A mixed contract:

22

22

26/11/2021
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"‘bﬁ 2. Basic content of PPP project contract

Appendix VI of Decree 35/CP promulgating model
contract of PPP project

Ministries and branches shall issue guidance on contracts
in their fields of responsibility

The type of contract through the mechanism
of collecting fees directly from users is not
applicable: For projects of Renovating,

upgrading, expanding, modernizing, operating
and trading works and infrastructure systems.
available.

23
VIFT:::
wﬁB Amendment of PPP project contract
(Article 50 of the PPP Law)
l Amendment orders
The case of revision * Proposal for
review amendments
* Majeure * Negotiate
 Circumstances have changed .
fundamentally « Sign the contract
» Changes in planning, policies i
Shanges appendix
» Adjustment of one of the
contracting parties In case the contract
« Adjustment of contract term amendment leads to the cases
+ Other cases under the authority where the investment policy
of the contracting agency must be adjusted as prescribed
in Clause 1, Article 18 of the
PPP Law, it is necessary to
carry out the procedures for
policy adjustment according to
he provisions of this Law,
24

26/11/2021
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"-'i-'-:,-,«,:-ﬁ 4. PPP project contract term (Article 51 of the PPP Law)

As agreed by the parties
based on the project approval
decision and investor
selection results

In case of
adjustment of
contract term

The adjustment period must not exceed

the time limit for land allocation or land

lease; does not change other contents of
the decision on investment policy

Delay in
completion of
construction or
interruption of
operations due

to changin
circu mstgnc%s fault of the

substantially SPV
beyond control

The State side
suspends the
ject, unless

Additional costs
incurred due to the|
request of the
competent
authority, the
contracting
authority and need
an extension to
recover this cost

Changes in
planning,
policies and
laws reduce
revenue to
less than 75%

Revenue
increased by
125% or more
compared to
revenue in the
financial plan

25

i

PPP Law)

e ﬁ 5. Termination of the PPP project contract ahead of time (Article 52 of the

« The project is affected by a force
majeure event for which the parties
have taken remedial measures but
cannot guarantee the continued
performance of the PPP project
contract;

+ In the national interest; ensure
requirements on national defense
and security, and protection of state
secrets;

» When the PPP project enterprise is
insolvent in accordance with the law
on bankruptcy;

* When one of the parties to the

contract  seriously violates the

performance of obligations specified
in the contract;

In other cases due to a fundamental

change in  circumstances  as

prescribed by the civil law, the
contracting parties shall agree on
termination of the contract.

* One of the parties to the
contract makes a written
request to terminate the

PPP  project contract
ahead of time, clearly
stating  the  reasons
leading to the premature
termination of the
contract;

The parties agree on
conditions  for early
termination of the project
contract;

The parties shall carry out
the procedures  for
liquidation of the contract
according to the
provisions of Article 68
of the Law on PPP.

« In case a PPP project has to
terminate the contract ahead of time
due to a serious breach of contract
performance by the contracting
agency, the payment of
compensation to the investor or
project enterprise shall be as
follows: :

a) Forming a project using public
investment capital. The order of
approving investment policy
decision and project investment
decision shall comply with the
provisions of the Law on Public
Investment;

b) Using reserve for public
investment capital;

c) Other lawful capital sources.

3. Procedures and funding for
acquisition of PPP project
enterprises shall comply with the
law on management and use of state
capital invested in production and
business in enterprises.

26

26/11/2021
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‘(P 6. Law governing PPP project contract

Law of
PPP
(Article
55)

PPP project contracts and contract
appendices and other relevant documents
signed between Vietnamese state agencies
and investors and PPP project enterprises
are governed by Vietnamese law. For
issues that are not regulated by
Vietnamese law, the parties can agree
specifically in the PPP project contract on
the basis that it must not be contrary to
the basic principles of Vietnamese law.

27

"(p 7. Dispute resolution

Law of
PPP
(Article
97)

- Dispute settlement agencies and organizations:
Vietnamese arbitration; Vietnamese Courts; Foreign
arbitration; International arbitration; Arbitration
established by agreement of the disputing parties.

- Disputes between State agencies, investors,
domestic PPP project enterprises shall be resolved at
Vietnamese Arbitration or Vietnamese Courts.

- Disputes between State agencies, foreign investors,
PPP project enterprises established by foreign
investors shall be settled at Vietnamese arbitration or
Vietnamese courts, unless otherwise agreed. There are
other provisions in contracts or international treaties
to which Vietnam is a signatory.

28
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n"’ﬁ 8. PPP project contract structure

Group of contracts that collect Group of contracts that the
L fees directly from users or J State pays on the basis of
underwriters r t and servi li

SPV/SPC SPV/SPC

(
: Users :— ------ i Gornverment
\ \ )
29
29
wbe ﬁ
gk .
=l 9. PPP project contract — General structure
[ Government
E
Notes: ‘(%
g
Loan contract
Direct deal Investors/SPV Lenders
EPC 0&M
Contractor Contractor
30
30

26/11/2021
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ﬁ 10. Energy PPP project contract structure

Notes:
Direct deal Mortgage &
Guarantee

O&M
Contractor

Contractor

Fuel supplier

People's
Committee

A
v

The agent
guarantee

Syndicated
lenders

31

31
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THANH YOU

Ms. VU QUYNH LE

Deputy Director General of Department of Public Procurement,
Ministry of Planning & Investment
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PHONG THUONG MAI VA TRUNG TAM TRONG TAI
CONG NGHIEP VIET NAM QUGC TE VIET NAM

CAC TRANH CHAP PHO BIEN
TRONG DU AN PPP

USAID Asia Emerging Opportunities Project (AEO)
Thuec hién bai: Integra Government Services International LLC

Ngay 26 thang || ndm 2021

NOI DUNG

1. Tranh chap trong du an PPP
2. Co ch€ giai quyét tranh chdp

3. Vidunghién cttu
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TRANH CHAP TRONG DU AN PPP

MO HINH HOP DONG PPP

* Mot du an PPP 1a “mét mang ludi ctia cac hop dong lién quan 1an nhau
va cac quan hé phap ly gitta cac bén.”

‘_\ 1 /l

Thoa thugn vay Théodtg\:gén 0 T'hoIa) Isl;)uan
<«+—  Thoathuin Thoa thuan
o e
Hop dong xay Tg-f: tl;:an
" : g\‘




CAC LOAI TRANH CHAP PHO BIEN

 Tranh chap phat sinh tir thda thuén PPP gitta cac nha dau
tw tw nhan va cac co quan nha nudc ky két hop dong
Cong vs. Tuw P o SA Fs (6L A
Y/ \ ¥ 9 Tranh chap vé dau thau lwa chon nha dau tw
P
%,
“ + Tranh chap gitta cdc nha dau tu tu nhén va cac co quan
nha nuéc lién quan trong cac linh viee nhur moi truong,
thu hdi dat, thu€ quan va chinh sach tai chinh

+ Tranh chap phat sinh gitra cac thanh vién trong lién danh
Nha dau tu vs. cacnha dau tw tw nhan
@@ cac bén lién quan
@ trong qua trinh ) i .
thuc hiéenduan « Tranh chap phat sinh tir cac hop dong véi cac nha thau
phu va cac bén cung ting

Tranh chdp phét sinh tir thoa thuén cho vay

Nha dau tu/
Congtyduwan ¢ Tranh chip véinguoi sit dung dich vu (nhu nguoi diéu

vs. Ngudi st khién giao thong), cac cong ty nha nudc mua san
dung dich vu phdm/dich vu (Cong ty dién quéc gia)

CAC NGUYEN NHAN PHO BIEN CUA TRANH
CHAP

. 3 Thay déi pham vi hop
Diéu kién khu dat dy an dong
11% 7% Doanh nghiép dv an vi
pham
7%

Bén nha nu'éc vi pham

2%

Cac van dé méi trudng
va xa hoi

16% Cac van deq‘:/e gidy phép
%

Rui ro nhu cau § .
% Giai toa va dén bu dat
1%

7%

Cham tré va wuidt chi Cac chi tiéu dau ra va
phi );.asyo/dot_mg cd ché thanh toan
13%

Global Infrastructure Hub Survey 2020

1172602021
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TRANH CHAP THUONG PHAT SINH TRONG
VONG 10 NAM DAU TIEN SAU KHI DAT BUQC
THOA THUAN TAI CHINH

Nam Nam Nam
dau thir 4 tht 10

4.2% 15% 30%

CO CHE GIAI QUYET TRANH CHAP

11/26/2021



CAC CO CHE GIAI QUYET TRANH CHAP PHO BIEN

Hoa giai

Nhan dinh ctia chuyén gia

Ban Giai quyét Tranh chdp

Trong tai

T6 tung toa 4n

TRONG TAI NOI BIA LA MOT CO CHE PHO BIEN

60%

0%

Y kién chuyén gia Hai don, gg qyt anh  Hoagidi Trong tai trong nudc Trong tai quéc té

10

11/26/2021
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VI DU NGHIEN CUU:
Dy an dwong cao tdc thu phi Ontario 407

11

Du’ an dudng cao toc thu phi Ontario 407
— Hinh thi'c nhugng quyén

* Hop dong nhuong quyén 99 ndm bat dau tir ndm1999 & Ontario, Canada

e Lién danh nha dau tw te nhan: Concesiones de Infraestructuras de
Transporte (CINTRA), SNC-Lavalin (SNC) and Grupo Ferrovial (Ferrovial)

* Tri gid hop dong: 4 ty d6 la Canada
e Trach nhiém bén tu nhan:

— S0 hitu va van hanh 69 km ctia doan duwong Highway 407 dang hoat
dong, va

— Thiét k€, xay dung, st hitu va van hanh doan dwong mé rong 15 km
vé phia Dong va 24 km vé phia Tay.




1172602021

CAC TRANH CHAP PHAT SINH
TU' SU HIEU SAT HOP DONG

Bén nhuong quyén duoc phép tang
phi duong bd khi dat dugc mirc
lvu lwong giao thong trén ngudng
luu lugng san. Néu muire luu lugng
giao thong roi vao dudi ngudng
san va phi dwong boé cao hon murc
phi san, s& ap dung muirc phat.

Ngudng san luu
lrong

Mrc phi phat tic
ngh&n phai tra

Mtrc lru luong giao
théng

Ngudng san thu phi

Ngudng san lvu lugng giao thong
duoc tinh dua trén luu lvgng giao
théng clia mot “nam co sé&”. Chinh Mre thu phi
quyén Ontario da tranh chdp yéu

cau hly bo nim co s& nay.

13
QUY TRINH GIAI QUYET TRANH CHAP
Bén tuv nhan lya Ontario céo budc réng bén tw nhan Ontario cdo bugc réng bén
chon nim 2002 khdng c6 quyén téng phi dudng bd nhan khéng dat duorc céc dieu
la nim co s@ ma khéng c6 s cho phép cta chinh kién can thi€t dé Idy nim 2002
quyén la nam co SO
2002 1/2004 2/2004
8/2005 1/2005
7/2004
i
Trong tai vién clia Toa Phic Toa an Céng ly Cép cao Mat trong tai vién tuyén bén
thdm Ontario tuyén réng nim Ontario tuyén thang kién cho tu’ynhiin thang vé tat ca cac
co sG di djat dugc yéu cau bén tu nhan va bac bé khang vén de. (,)"tanci. khang cio
vao ndm 2002 va chinh quyén cdo clia chinh quyén tinh. phan quyét nay
tinh, bang chinh hanh déng clia
minh, d chdp nhan nim 2002
) 1a ndm co s§
14
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CAC BAI HOC QUAN TRONG RUT RA:

* Doc lap tv phap: tranh chap phat sinh gitta ETR va chinh
quyén vé quyén ting mic phi duong. Nhung quy trinh
phap ly la hoan toan doc Iap.

* Sy phirc tap cia Hop déng: cic diéu kién trong Hop
dong dé dat dugc nam co s la diéu kién mé va phu thudc
vao cach dién giai.

* Théa thuan dai han: Hop déng thi€u cic diéu khoan dé
trao quyén kiém soat hop ly cho chinh quyén vé mirc ting
phi duong b, trao hoan toan quyén trong van dé nay cho
bén tu nhan.

15

FOR MORE INFORMATION, PLEASE CONTACT:
GIANG DOAN

PPP Specialist

giangdoan@gmail.com
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DISPUTES IN PPP PROJECTS

CONTRACTUAL STRUCTURE OF A PPP

* A PPP project is a “network of interrelated contracts and other legal
relationships involving parties”

e A

Lending Shareholding PPP agreement
agreement \ agreement /_
=
Construction Supply
contract agreement

e

core T i
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COMMON TYPES OF DISPUTES

y) XY Pul')llc vs
7 Private

Disputes arising under PPP agreement between private
investors and public contracting agencies

Disputes around PPP procurement

Disputes between private investors and other relevant public
agencies: environmental, land acquisition, tariff, and financial
regimes

Investor vs

ﬁ@ related parties
o

for
implementation

Disputes arising among private consortium members
Disputes arising under lending agreements

Disputes arising under contracts with subcontractors or
suppliers

Investor/
Project
Company vs
Users

Disputes with users (road users), or offtakers who can be
Government owned utility (State owned power company)

COMMON CAUSES OF DISPUTES

Ground conditions
11%

Environmental and
social
16%

Demand risk
7%

Construction delays

Scope change
7% Project Company
breach
7%

Operations and costs
overruns

2%

Land acquisition and
resettlement
11%

KPIs and payment

and cost overrun Survey 2020

15%

1172602021

13%
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DISPUTES USUALLY ARISEN IN THE FIRST 10
YEARS AFTER FINANCIAL CLOSE

| Oth

15T Year 4% Year
Year

4.2% 15% 30%

DISPUTES RESOLUTION
MECHANISMS

11/26/2021



COMMON DISPUTES RESOLUTION MECHANISMS

Mediation

Expert Determination
Dispute Resolution Board
Arbitration

Litigation

9
DOMESTIC ARBITRATION IS A POPULAR
MECHANISM

10
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CASE STUDY: Ontario Highway 407
Toll Road

11

Ontario Highway 407 Toll Road — Concession Contract

* 99-year concession starting from 1999 in Ontario, Canada

* Private consortium: Concesiones de Infraestructuras de Transporte (CINTRA),
SNC-Lavalin (SNC) and Grupo Ferrovial (Ferrovial)

* Contract value: C$4 billion
* Private responsibilities:

— own and operate the 69 kilometers of the toll Highway 407 that was already
in service, and

— design, build, own, and operate the |5-kilometer eastward and the 24-
kilometer westward extensions.

3\ T B EWT R
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Disputes arisen from misunderstanding the contract

The concessionaire is free to
raise the toll rate while achieving
traffic levels above the traffic
threshold. If traffic levels fall
below the traffic threshold and
the toll rate is above the toll

Traffic threshold

Traffic level

3
K £ Penalty
threshold, a penalty applies. £ Congestion
= Payment
* The traffic thresholds are e

based on a “base year” for
traffic. The nullification of the Toll Rates
base year has been disputed by

the Ontario government

1172602021

13
The private Ontario alleged that the private party Ontario alleged that the private
party designated did not have right to increase tolls party had not achieved
2002 as the without first c:btainlng the conditions required to establish
base year government’s approval 2002 as the base
2002 12004 2/2004
8/2005 1/2005
712004
i
The arbitrator of the Ontario The Ontario Superior Court An arbitrator found in favor of
Court of Appeal ruled that of Justice ruled in favor of the the ‘?07 ETR on all (B,
base year was achieved in 2002 407 ETR and dismissed the Ontario appealed against the
and that the Province, by its appeal by the provincial decision
conduct, had accepted 2002 as government.
the base year
17262021 "
14
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KEY LESSONS LEARNED

* Judicial independence: The dispute arose between the ETR and the
government on the right to increase tolls. But the legal process has
been notably independent.

* Complexity of contract: Conditions included in contract for
establishment of base year were open to varied interpretations.

* Long-term arrangements: The contract lacked terms to provide the
government with adequate control of toll rate increases, allowing the
private party full discretion in this area.

1172602021

15

FOR MORE INFORMATION, PLEASE CONTACT:
GIANG DOAN

PPP Specialist

giangdoan@gmail.com
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RUI RO, VUONG MAC TRONG
CAC DU AN PPP VE
NANG LUONG & HA TANG

NHIN TU KINH NGHIEM THUWC TIEN

TS. LUAT SU LE PINH VINH
Gidm doc Cong ty Luat Vietthink
Trong tai vién Trung tdm Trong tai Qudc t&€ Viét Nam (VIAC)

\f"lL"‘r'rHlNK NHAN DIEN RUI RO TRONG CAC DU AN PPP

RUi ro vé chinh

trong q}lé trong RuUi ro kinh té tai
trinh van didu ohéi chinh
hanh dw 0 (sl

an

RUI RO BEN TRONG RUI RO BEN NGOAI

Ngudn: Bo Tai chinh
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NHAN DIEN RUI RO TRONG CAC DU AN PPP

GIAI DPOAN PHAT TRIEN DY’ AN’ XAY DUNG )

VAN HANH

) CHUYEN GIAO

RUI RO TRUGC DAU TU

*  R0iro mit bing

*  Dén bu/giai phdng mit bang
*  Tinh trang mit bang

*  Chuan bj mat bang

*  Ruiro thiét k&

RUI RO XAY DUNG

*  DaGi chi phi

*  Chamtién do

*  Khéng dam bao tiéu chi
hoat dong

RUI RO VAN HANH

*  Dagi chi phivan hanh

¢ Cham hodc gian doan trong hoat
dong

*  Chat lwgng dich vu thap

RUI RO DOANH THU
*  Thay déivé thué

RUI RO NHU CAU/SU’ DUNG

RUI RO DICH VU TAI SAN

CHU KY CUA DU’ AN

RUI RO TAI CHINH

e L&isuatting

* Lam phat

e Tygid

*  Ruiro dich vu tin dung

RUI RO NGOAI LAI BAT KHA KHANG
* RUiro quan ly/chinh trj

* hay d&i vé luat phap

* Can thiép chinh tri

VIETTHINK

CASE STUDY

Nha may
dién rac
Tram
Than (Pha
Tham)

Cécdy an PPP
dudng Cao téc
Bac — Nam (Poan
Dién Chéu - Bi
Vot, Nha Trang -
Cam Ldm va Cam
Lam - Vinh Hao

Dy an
Nha may
dién rac
Séc Son
(Ha Noi)

Tram thu
phi BOT
Cai Lay

(Tién
Giang)




11/26/2021

P MOT SO VUGNG MAC TRONG CAC DU AN PPP VE
VIETTHINK NANG LUONG & HA TANG

1. Rairo, vwéng mic vé dat dai, ha tang:
= Quy trinh, thi tuc thu hoi, d&n bu GPMB, tai dinh cu.
= Quy trinh, thd tuc giao dat dé thuc hién du an.
= Sy d6ng bo vé ha tang dy an.
2. Rdiro, vwéng mac vé huy dong von dau tu:
= Tiép can ngudn von tin dung trung va dai han.
= Co ché l3i suat.
= Tinh kha thi cha phuong an tai chinh va hoé so vay von.

= Thd tuc giadi ngdn phan vén nha nudc trong du an PPP.

TRETTHINK MQT SO VUGNG MAC TRONG CAC DU AN PPP VE
VIETTHINK NANG LUONG & HA TANG

3. Rui ro, vwéng mac vé trién khai xay dwng:
= Cong tac phé duyét quy hoach, thiét ké.
= Thoi diém trién khai va tién d6 trién khai xay dung.
= Nhap kh4u vat tu, thiét bi phuc vu dy an.
= Vin dé bdo vé mdi truong.
4. Rui ro, veé’ng mac trong viéc van hanh, khai thac:
= R{i ro\v‘é ky hop d‘én}g PPP, cdc hop doéng d‘é\g ra cQa du &n (thoi diém ky hop déng, thoi han
hop déng, nguyén tac ky hop déng, gia ca, dong tién thanh todn, diéu chinh don gid, xi ly vi
pham, gidi quyét tranh chap hop doéng, v.v...)
= RUi ro vé thu phi san pham, dich vu d4u ra (doanh thu).
= Co ché tang gidm doanh thu du 4n, co ché chia sé doanh thu.
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P MOT SO VUGNG MAC TRONG CAC DU AN PPP VE
VIETTHINK NANG LUONG & HA TANG

5. Rui ro, vuéng mac trong khau chuyén giao:
= Chuyén nhugng c6 phan, vén gép trong cac dy an PPP.
= X&c dinh thoi han chuyén giao cac du 4n PPP, diéu kién chuyén giao quyén s& hitu khi két thic thoi han
cla dy 4n
6. RUi ro vé chinh sach, phap luat:
= Sy thay d6i clia hé théng phép luat va bé may cong quyén.
= Sy can thiép cla chinh quyén.
= RUi ro trong giadi quyét cac tranh chap phat sinh.
7. RUi ro, vwéng mac khac:
= RUi ro thi trwvdng (lam phat, ty gid, thué).
= B3t kha khéang.

VIE'l"l‘HINK NGUYEN NHAN CUA RUI RO, VUGNG MAC

= Sy thiéu thong nhét va chua ro rang cla hé thong hanh lang phap ludt néi chung, déc biét la sy
mau thuan, chdng chéo gitra cac van ban phdap luat khac nhau (vi du:...).

= Hé thong phap luat vé ddu tu theo phuong thitc PPP tuy méi dugc hoan thién nhung van con
nhiéu bat cap. M6t s6 quy dinh van con chua sat véi thyc té, chwa phu hop vdi théng 1& quéc té
(vi du:...).

® Céc quy dinh hudng d5r1 thi hanh Luat d4u tu theo phuong thirc PPP con chdm duwoc ban hanh,
dan dén nhiéu vrdng mac ndy sinh chua dugc kip thoi thdo g&. Van dé ap dung chuyén tiép trong
Luat dau tuw PPP.
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VIETTHINK NGUYEN NHAN CUA RUI RO, VUGNG MAC

= Chuwa danh gid ddng vé vai trd va tm quan trong cta PPP.

= Chuwa cd sy nhat quan trong nhan thirc va thuc thi phdp luat vé PPP gilta cac nganh, cic dia
phuong (vi du:...).

= Chua c6 co quan chuyén trach quan ly PPP & trung wong cling nhu dia phuong, viéc quan ly cac
du 4n PPP con duwoc phan tdn & nhiéu dau méi khac nhau, thiéu théng nhat, dong bo.

= Chinh quyén van coi nha d3u tu PPP 13 d6i twong quan Iy chi khéng phai 1a d&i tac (vi du:...).

= Khi c6 cac vudng mac, bat dong, tranh chap thi luon dirng trén quan diém loi ich Nha nwdc dé
gidi quyét, hy sinh lgi ich nha dau tu (vi du:...).

VIETTHINK CAN THAY BOI CACH TIEP CAN

= Phai coi Nha dau tu PPP |a d6i tac chir khéng phai la d6i tuong.

= Co quan Nha nudc cé tham quyén la mdt bén trong hop dong PPP, binh dang véi Nha dau tu,
khong thé ap dit.

= Quan tam thao g& kip thoi vudng mac cho Nha dau tw trong cac du an PPP.

= S&m thé ché& hda va thuc thi day du co ché phdp luat vé chia sé rui ro véi nha dau tu trong cac dv
an PPP theo quy dinh cta Luat Dau tu PPP.

= Can cé co ché va bién phdp ché tai dé cic bd, nganh, dia phuwong phai ton trong va thyc hién
dung hop ddng PPP v&i Nha dau tu va thuc thi nghiém chinh phép luat vé PPP.

= Xay dung co ché dé giai quyét tranh chap, bat dong gilta cac Co quan Nha nwdc va cac Nha dau tu
PPP. Trong do, trong tai thuwong mai la moét lua chon.

10
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CONCERNS AND RISKS IN

INFRASTRUCTURE AND
ENERGY ¢BP PERROSECH

A PRACTICAL VIEWPOINT

PhD. Attorney LE DINH VINH
Director of Vietthink Law Firm
Arbitrator at Vietnam International Arbitration Centre (VIAC)

VIETTHINK IDENTIFY RISKS IN PPP PROJECTS

Policy risk

Majeure

Risk in project Economic -
project coordina financial risk
operation -tion

INTERNAL RISK EXTERNAL RISK

Source: Ministry of Finance
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IDENTIFY RISKS IN PPP PROJECTS

PROJECT DEVELOPMENT STAGE’ CONSTRUCTION )

OPERATION

) TRANSFER

PRE-INVESTMENT RISK
¢ Site plan risk

¢ Site conditions
¢ Site preparation
* Riskin deisgn

* Site clearance and compensation

CONSTRUCTION RISK

* Construction cost .
overrun .

* Delay in construction .
progress

* Not meeting operation
standards .

OPERATION RISK

Operation cost overrun
Delay or Interruption in operation
Inferior service quality

INCOME RISK

Change in tax

RISK IN USE DEMAND

RISK
SERVICE

IN  PROPERTY

PROJECT CYCLE

FINANCAL RISK

* Increase in interest
* Inflation

* Exchangerate

¢ Credit service risk

FORCE MAJEURE

Administrative/ Political risk
Legal changes
Political intervention

CASE STUDY

Tram Than
Waste-to-
energy plants
(Phu Tham)

North — South
Highway PPP
projects (Dien
Chau - Bai Vot,
Nha Trang - Cam
Lam & Cam Lam
- Vinh Hao

Soc Son
\WENGRIE
energy
plants
(Hanoi)

Cai Lay BOT Toll
Booth Gate
(Tien Giang)
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CONCERNS IN INSFRASTRUCTURE & ENERGY

VIETTHINK PPP PROJECT

1. Risks and concerns in land and infrastructure:
= Procedure and process of land acquisition, clearance and compensation and resettlement.
= Procedure and process of land hand-over for project construction.

= Project insfrastruture synchronization.

2. Risks and concerns in investment mobilization:
= Access to mid and long-term credit capital.
= Interest mechanism.
= Feasibility of financial plan and loan records.

= Disbursement process of the state-owned capital in PPP projects.

VIETTHINK CONCERNS IN INSFRASTRUCTURE & ENERGY PPP

PROJECT

3. Risks and concerns in construction commencement:
= Planning and design approval work.
= Construction commencement date and progress.
= Supply and equipment import for the project.
= Environmental protection issues.

4. Risks and concerns in operation:

= Risks in PPP contract and output project contract signing (date and time of signing, contract
term, contract signing principles, prices, payment currency, unit price modification, penalties
for breach of contract, contract dispute resolution,...)

= Risk in product prices and output service (revenue).
= Project revenue increase/ decrease mechanism and revenue-sharing mechanism.
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VIETTHINK CONCERNS IN INSFRASTRUCTURE & ENERGY PPP

PROJECT

5. Risks and concerns in transfer:
= Transfer of shares and capitals in PPP projects.
= Determination of PPP project transfer term, conditions for conveyance upon the project’s
term.
6. Risks and concerns in policies and laws:
= Changes in the legal system and government apparatus.
= |ntervention of the authorities.
= Risk in dispute resolution.

7. Other risks and concerns:

= Market risks (inflation, exchange rates, tax).
= Force majeure.

\’rl.E'l"l‘HlNK CAUSES OF RISKS AND CONCERNS

= |[nconsistency and confusion in the legal framework in general, especially the
conflict and overlap of different legal documents (Example:...)

= PPP investment legal system is recently renovated, yet there are still
inadequacies. Some rules are not practical and in compliance with international
principles (Example:...)

= Delay in the promulgation of PPP investment law implementation regulations,
resulted in concerns arising without answers. Issues of forward implementation
of PPP investment law.
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VIETTHINK CAUSES OF RISKS AND CONCERNS

* |Inadequate assessment of PPP roles and importance.

= |[nconsistency in PPP law awareness and enforcement of central and provincial
bodies.

= No specialized central and provincial agencies for PPP project management, the
management is still distributed to different agencies without consistency and
synchronization.

= The authorities still consider PPP investors to be subjects of management, not
partners (Example: ...)

= When concerns, conflicts and disputes arise, authorities always give priority to
State interests and scarify investors’ interests in settlement (Example: ...).

VIETTHINK CHANGE THE APPROACH

= PPP investors must be considered as partners, not subjects of management.

= Competent state bodies and agencies is a party to the PPP contract, on equal
term with the investors, and cannot force upon them.

= Promptly paying attention to concern resolution for investors in PPP projects.

= Accelerating institutionalization and full enforcement of risk-sharing legal
mechanism with investors in PPP projects in compliance with the PPP Investment
Law.

= There must be mechanisms and sanctions for ministries, departments, provincial
authorities to uphold and implement PPP contracts with investors and strictly
enforce PPP laws.

» Building dispute and conflict resolution mechanism between State agencies and
PPP investors, in which commercial arbitration is an option.

10
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THANK YOU

PhD. Attorney LE BINH VINH
Director of Vietthink Law Firm | VIAC Arbitrator
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NHUNG BIEN PHAP PHONG NGUA TRANH DZUNGSRT
CHAP VA CO CHE GIAI QUYET TRANH CHAP & ASSOCIATES
KHA DUNG CHO CAC DY AN PPP THEO

KHUNG PHAP LY VIET NAM CAN NHAC UU

VA NHUQC DPIEM =

NGUYEN MANH DZUNG

Luat su diéu hanh

Trong tai vién cua VIAC, HIAC & KCAB International
Hoa giai vién cua VMC, MHJMC, JIMC Kyoto & HIAC

NOI DUNG CHINH

> THONG KE CUA WB, ICC VA VIAC
> PHONG NGUA TRANH CHAP

> GIAlI QUYET TRANH CHAP
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® 1. BANG €O S DU’ LIEU VE THANH PHAN TU'NHAN THAM GIA VAO LiNH
VUC KET CAU HA TANG TRONG CAC DY AN PPP, 1990 - 2019

| Projects reaching financial closure by sector | ' Investment in projects by sector (US$ million)
121 71,303
i 20,000
3 100~ %
g T 15,000
= c 13
5 804 E
o 604 + 10,000
U 40 g
E 2 =m0 2715
= 0 iy
3 e 753 1,300 1092 g 550
0
S
Nguén: World Bank

b 2.S0 VU VIEC TRONG LINH VUC KET CAU HA TANG VA NANG LUQONG
TAIICC

41%
40%
40%
40%
39%
39%
38%

38%

38%

37%
2018 (Average amount: $45 million) 2019 (Average amount: $52 million) 2020 (Average amount: $54 million)

Nguon: Théng ké ICC
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B 3. CAC VU TRANH CHAP CO SU' THAM GIA CUA NHA NUGC HOAC

CAC CO QUAN, DOANH NGHIEP NHA NUGC TAI ICC

25%

20%

15%

10%

0%

Nguon: Thong ké ICC

0,
20% 19.8%

2018 2019 2020

» 4. SO VU VIEC TRONG LINH VUC XAY DUNG TAI VIAC
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Nguon: Thong ké VIAC
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» 5 “BAC THANG” GIAl QUYET TRANH CHAP PIEN HINH

Trong
tai/Toa an

banh gia
cua

chuyén gia

doéc lap

Hoa giai

Thuong
lugng thién
chi

Nguén: Mark Moseley, Restoring Confidence in Public—Private Partnerships Reforming Risk Allocation and
Creating More Collaborative PPPs

6. PHONG NGUA TRANH CHAP

> PROJECT PARTNERING
> DANH GIA TRUNG LAP/ CHUYEN GIA
> BAN XU' LY TRANH CHAP

> HOA GIAI




26/11/2021

)
7. PROJECT PARTNERING
»Céc bén ki két hgp dong cam két dudi hinh thirc diéu 1é du an
dé dat duoc muc tiéu kinh doanh nhat dinh.
»>Cam két nay khong phat sinh mét thoa thuan rang budc gitra
cac bén
> H({ru ich trong viéc giai quyét cac van dé nho
> Trong cac tranh chap nghiém trong, cac bén thuong quay lai
thi hanh quyén lgi cia minh theo thoéa thuan trong hop déng
chinh thirc thay vi theo diéu Ié hgp tac khong rang budc nay
9
)

8. PANH GIA TRUNG LAP SOM/ CHUYEN GIA

> Dua trén cac chirng cir va lap luan cda cac bén, ngudi danh
gia nhan dinh céc phan trong thoa thuan va cac van dé can tap
trung vao

> Mot bén thir ba trung lap sé dua ra y kién vé tat cac cac van dé
cua tranh chap, va kién nghi cac diém ma céac bén co thé
thuwong luong va thda thuan

> Ciling c6 thé dé cap dén cac két qua cd thé xay ra trong truong
hop céc bén quyét dinh str dung toa an

>Y kién nay khéng c6 gid tri rang budc

10
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9. BAN XU'LY TRANH CHAP

> MOt Ban xur ly tranh chap thuong truc
dugc bau bdi cac bén cua hop dong

»C4c thanh vién Ban xt ly tranh chap dén
kiém tra du an dinh ki va xem lai bao cao
tién do hang thang cta du an

> C4c tranh chap sé duoc giai quyét bai Ban
xtr ly tranh chap ngay khi xay ra

' 10. HOA GIAI

> C6 su tham gia cia mot bén thir ba dé ho trg dua ra gidi phap
giai quyét tranh chap kha thi

> Vai tro cua hoa giai vién la trg gilp cac bén tim ra cach giai
quyét, khong phai dua ra giai phap

> Tap trung vao ban chap cta qua trinh thuong lugng va dam
bao trao doi thong tin gilra cac bén la co hiéu qua
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» 11. SO VU VIEC TRONG LINH VUC CO SG HA TANG PUQC
NOP TAI TRUNG TAM HOA GIAI CUA ICC

2020

2018

o
[N]
IS
)}
©
15
-
N

14

Ngu6n: Thong ké ICC

13

' 12. GIAI QUYET TRANH CHAP

Cac co quan, t6 chirc giai quyét tranh chap
theo Diéu 97 (Luat PPP)

1. Trong tai Viet Nam
2. Toa an Viét Nam

3. Trong tai nudc ngoai
4. Trong tai quoc té

5. Trong tai vu viéc
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13. GIG1 HAN THAM QUYEN TAI PHAN NUGC NGOAI

Chi duoc giai quyét tai Trong tai Viét Nam hoac Toa an Viét Nam

1. Tranh chap gilra co quan c6 thdm quyén, co quan ky két hop
dong véi nha dau tu trong nude hodc doanh nghiép du an
PPP do nha dau tu trong nudc thanh lap

. Tranh chap gitra cac nha dau tu trong nudc

. Tranh chap gitra nha dau tu trong nudc hodc doanh nghiép
du an PPP do nha d4au tu trong nudce thanh 1ap vdi cac té
chirc kinh t€ Viét Nam

1]

14. CAC CAM KET QUOC TE

Tranh chap gilra co quan c6 tham quyén, co quan ky két hap
dong vdi hoac véi
duoc giai quyét
tai , trr trudng hop
c6 thoa thuan khac theo hgp déng hoac diéu udc quoc té ma
nudc Cong hoa xa hoéi chu nghia Viét Nam la thanh vién c6
quy dinh khac.
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» 15. GIAI QUYET TRANH CHAP DAU TU' THEO CP.TPP

- Cong udce ICSID va Quy tac vé Thu tuc To tung Trong tai
cua ICSID

- Quy tac ICSID Additional Facility Rules

- Quy tac trong tai UNCITRAL

- Quy tac trong tai khac.
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» 16. GIAl QUYET TRANH CHAP PAU TU THEO EV.IPA

Co ché giai quyét tranh chap 2 cap
 Cap so tham (Article 3.38)
« Cap phuc tham (Article 3.39)

Diéu 3.33 cua EV.IPA: Quy tac giai quyét tranh chap
- Cong ude ICSID

- Quy tac ICSID Additional Facility Rules

- Quy tac trong tai UNCITRAL

- Quy tac trong tai khac.

18
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 17. Quyét dinh 14/2020 ctia Thii tuéng Chinh phi

* Dugc ban hanh vao ngay 08/4/2020
» Da cd hiéu luc vao ngay 01/06/2020

 Quy dinh nguyén tac, nhiém vu, quyén han va quy trinh
phoi hop trong giai quyét tranh chap dau tu quoc té tai
trong tai quoc té hodc co quan tai phan khac khong phai
cua Viét Nam.

19

' 18. KHUYEN NGHI

Quan ly tranh chap PPP hiéu qua yéu cau phai c6 su chd y can
than ngay khi bat dau du an.

Chon lya bién phap giai quyét tranh chap nhanh chéng + hiéu qua
+ tranh phat sinh nhiéu chi phi va thai gian.

Hudng tiép can da tang: khuyén khich ap dung cac bién phap
phong ngtra tranh chap trudce khi di dén trong tai/toa an.

Tiép can cac tranh chap PPP theo hudng hop déng (contract-
based disputes) thay vi theo hudng dua thanh cac tranh chap
theo hiép dinh dau tu.

Nén tham van y kién luat su/chuyén gia cé kinh nghiém va
chuyén mon trong giai quyét tranh chap.

10
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%20Dispute%20Boards%20in%20Practice%20by%20Cyril%20Chern.pdf

Alternatlve Dispute Resolution Center Manual

Investor-State Disputes: Prevention and Alternatives to Arbitration: https://unctad.org/system/files/official-document/diaeia200911_en.pdf

Predicting the litigation outcome of ppp project disputes between public authority and private partner using an ensemble model:

https:/journals.vgtu.lt/index.php/JBEM/article/view/13219/10256
Ideas for ICSID Amendments in 2017: https:/icsid. d sites/default/files/amendments/public-input/6.%20Christine%20Sim.pdf

The Public Private Partnership Law Review — Vietnam: https://www.nishimura.com/sites/default/files/tractate_pdf/ja/The%2BPublic-
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2. THE CASELOAD OF INFRASTRUCTURE AND ENERGY
AT ICC ARBITRATION
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» 3. DISPUTE CASES INVOLVING STATE OR STATE-
OWNED ENTITIES AT ICC ARBITRATION
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Source: ICC reports

M 4. THE CASELOAD OF CONSTRUCTION AT VIAC ARBITRATION
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» 5 TYPICAL DISPUTE RESOLUTION “STAIRCASE"

Arbitration/
Litigation

Independent
Expert
Assessment

Mediation

Good Faith
Negotiations

Source: Mark Moseley, Restoring Confidence in Public—Private Partnerships Reforming Risk Allocation and
Creating More Collaborative PPPs

6. DISPUTE AVOIDANCE

» PROJECT PARTNERING

»> EARLY NEUTRAL EVALUATION / EXPERTISE

» DISPUTE BOARD

»> MEDIATION
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7. PROJECT PARTNERING

»Contracting parties make a commitment in a form of a charter
document to achieve specific business objectives.

»This commitment does not constitute a binding agreement
between the parties

> Be useful in dealing with relatively minor problems

> In serious disputes, the parties often revert to enforcing their
rights under the formal contract agreement instead of this
non-binding partnership charter

8. EARLY NEUTRAL EVALUATION (“ENE”)/ EXPERTISE

> Based on the evidence and arguments of the parties, the
evaluator identifies the areas of agreements and issues to
focus on

» The neutral third party will provide his opinion on every issue
of the dispute, and then suggest possible pints on which
parties’ may negotiate and compromise

> Also mention the possible outcomes of litigation if the parties
decide to move to court

»The opinion is non-binding

10
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9. DISPUTE BOARD (“DB”)

> A standing DB is appointed by the main
parties to the contract

» DB members visit the project on a periodic
and review the project’'s monthly progress
reports

> Disputes are resolved by DB once arising

10. MEDIATION

> Involve the assistance of a third party to work out a viable
solution

» Mediator’s role is to assist the parties to find a settlement but
not a solution

» Concentrate on the nature of the negotiation process and
making sure that communication between the disputants is
effective
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» 11. INFRASTRUCTURE CASES SUBMITTED TO
ICC MEDIATION
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Source: ICC reports
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' 12. DISPUTE RESOLUTION

Dispute resolution body under Article 97
(PPP Law)

1. Viethamese Arbitration
2. Viethamese Court
3. Foreign Arbitration

4. International Arbitration

5. Ad hoc Arbitration




1]

13. EXCLUSIVE JURISDICTION BY VIETNAM

Merely be resolved by Viethamese Arbitration or Vietnamese
Court

. Competent agency/contract signing agency v. domestic
investor/PPP project enterprise established by domestic
investor

. Domestic investor(s) v. Domestic investor(s)

. Domestic investor(s)/ PPP project enterprise established
by a domestic investor v. Vietnamese entity(s)

13. INTERNATIONAL COMMITMENTS

Disputes between competent authorities, contracting
authorities and foreign investors or PPP project enterprises
established by foreign investors shall be settled at the

, unless
otherwise agreed upon under contracts or treaties of which
the Socialist Republic of Vietnam is a member.

26/11/2021
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» 15. INVESTMENT DISPUTE RESOLUTION UNDER CP.TPP

- The ICSID Convention and the ICSID Rules of Procedure
for Arbitration Proceedings

- The ICSID Additional Facility Rules
- The UNCITRAL Arbitration Rules

- Any other arbitral institution or any other arbitration
rules.

17

= 16. INVESTMENT DISPUTE RESOLUTION UNDER EV.IPA

2-level dispute settlement mechanism under EV.IPA
* Tribunal (Article 3.38)
« Appeal Tribunal (Article 3.39)

Article 3.33 of EV.IPA: Procedural Rules

- The ICSID Convention

- The ICSID Additional Facility Rules

- The UNCITRAL Arbitration Rules

- Any other arbitral institution or any other any other rules.

18
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b 17. Decision 14/2020 of the Prime Minister

 Issued on 08 April 2020
« Took effect on 01 June 2020
« Providing a set of rules on resolving international

investment disputes through international arbitration or
at other tribunals outside Vietnam.

19

" 18. RECOMMENDATIONS

Effectively managing PPP disputes requires careful attention
from the project’s inception.

Choose a speed + efficiency + avoid costly overruns and delays
dispute resolution method

A multi-step approach: alternative dispute resolution methods ->
Arbitration / Litigation

Considering the approach of a contract-based dispute before
approaching a treaty-base dispute

Consulting counsel with knowledge and experience in resolving
transnational disputes is recommended.

10
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